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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 9th day of July, 1993

JOSEPH M DEL BALZO
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11218
V.

ANCEL LU S DAVI LA- RAMCS,

Respondent .

N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The Adm ni strator has appeal ed fromthe decision and order
issued orally by Adm nistrative Law Judge Wlliam R Millins at
the close of a hearing held in this matter on March 5, 1991.°'

Because respondent admtted the factual allegations in the
conplaint, the only issues at the hearing were respondent's

motion to dismss the Adm nistrator's conplaint as stale (which

" Attached is an excerpt fromthe hearing transcript
containing the |l aw judge's decision and order.
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the | aw judge granted), and the Adm nistrator's notion to dismss
respondent's appeal fromthe order of suspension as untinely
(which the law judge denied). For the reasons discussed bel ow,
we grant the Adm nistrator's appeal and reverse the |aw judge's
order dism ssing the conplaint.?

The procedural history of this case can be summarized as
follows. Respondent's violation was conplete on January 3, 1988.

By two separate letters dated Septenber 23, 1988,° approxi mately

one nonth after the violation was di scovered during the course of
an inspection, the FAA's Flight Standards District Ofice (FSDO
In Puerto Rico informed respondent, who resides in Puerto Rico,
that the incident was being investigated. These two letters were
sent to respondent at his place of enploynent. Respondent
submtted a witten response to the first letter and apparently
nmet with the FAA inspector in person after receiving the second
letter.

On Novenber 28, 1988, the FAA's legal office in Atlanta,
Ga., sent to respondent's honme address (by certified nmail, return
recei pt requested) a notice of proposed certificate action

(NOPCA), which was returned by the Postal Service as "uncl ained."

? The order of suspension alleged that respondent had
violated 14 C. F. R 135.265(a)(3) by exceeding perm ssible flight
time for schedul ed operations and ot her comrercial flying when he
accepted an assignment to serve as pilot in command of an Eastern
Metro Express flight on January 3, 1988. The order sought to
suspend respondent's airline transport pilot certificate for 15
days.

® The first letter contained an incorrect date which was
corrected in the second letter.
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On February 16, 1989, the legal office sent to respondent’'s hone
address (again by certified mail, return receipt requested) the
order of suspension, which was al so returned as "uncl ai ned. "

Not ati ons on the returned envel opes indicate that, soon after
they were returned as "uncl ai ned," the NOPCA and order were re-
mai |l ed to respondent by regular (non-certified) mail. These
mai | i ngs were apparently not returned. Respondent asserts that
he never received any of these docunents, stating that the Postal
Service does not deliver mail to the housing devel opnent where he
lives. Although the Adm nistrator contends that he nailed the
NOPCA and order to respondent's official address of record as it
was recorded with the FAA's airman certification branch
respondent asserts that his mailing address has al ways been a
post office box and that he never submitted his residential
address to the FAA as his permanent nmiling address."*

Respondent asserts that he did not receive actual notice of
this enforcenment action until June 27, 1990 (al nbst two years
after the violation was di scovered), when the Adm nistrator
mai | ed a copy of the order to a new post office box address which
respondent had listed as his mailing address on a recent
application for a type rating. On July 3, 1990, respondent filed
hi s appeal. Because counsel for the Adm nistrator apparently
i ndi cated that respondent could be subject to additional

certificate action or civil penalties if he did not inmediately

4

Respondent cannot explain how his residential address cane
to be listed as his official address of record, but suggests that
sonehow it m ght have been provided to the FAA by his enpl oyer.
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surrender his certificate, respondent surrendered his certificate
for 15 days but continued to pursue this appeal.

In our judgnent, the law judge erred in dismssing the
conplaint in this case under our stale conplaint rule.” As a
threshold matter, we note that even though the Adm nistrator's
Novenber 28, 1988, mailing of the NOPCA cane nore than nine
nont hs after the violation occurred, only sone three nonths had
passed since the Admnistrator's discovery of the violation.
Because we have found good cause for del ayed notification when
the Adm nistrator acts with dispatch once the violations are
di scovered,® the timng of the NOPCA in this case, standing
al one, would not likely provide a basis for dismssing the

conpl aint as stale.

° Section 821.33 provides, in pertinent part:
§ 821.33 Motion to dismiss stale conplaint.

Where the conplaint states allegations of offenses
whi ch occurred nore than 6 nonths prior to the
Adm ni strator's advi sing respondent as to reasons for
proposed action under section 609 of the Act,
respondent may nove to dism ss such allegations
pursuant to the foll ow ng provisions:

(a) In those cases where a conpl aint does not allege |ack
of qualification of the certificate hol der:

(1) The Adm nistrator shall be required to show by answer
filed within 15 days of service of the notion that good
cause existed for the delay, or that the inposition of a
sanction is warranted in the public interest,
notw t hstandi ng the delay or the reasons therefor.

(2) If the Adm nistrator does not establish good cause for
the delay or for inposition of a sanction notw thstandi ng
the delay, the law judge shall dismss the stale allegations
and proceed to adjudicate only the remaining portion, if

any, of the conpl aint.

°® See e.qg. Administrator v. Richard et. al, 5 NTSB 2198,
2199 (1987).
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Rat her, the issue here is whether the Adm nistrator's
mai | i ng of the NOPCA to an address which the FAA had on file as
respondent's address of record, and which respondent concedes is
his correct hone address, was sufficient to acconplish actual or
constructive service on respondent. W hold that it was. W
have held that service by certified mail (returned "unclained"),
followed by a regular (non-certified) nailing to respondent's
address of record which is not returned to sender, can be
construed as constructive service for purposes of defeating a

stale conplaint notion. Admnistrator v. Ham lton, NTSB Order

No. EA-2743 at 7-8 (1988). Even assum ng, as respondent asserts,
that there is no mail delivery to respondent’'s housing
devel opnent, we agree with the Adm nistrator that he was entitled
to a "reasonabl e expectation that nmail sent to respondent's
address of record would be delivered to him" (App. Br. at 10.)
We do not agree with the |law judge's reasoning that, because
the FAA inspector at the | ocal FSDO had successfully used
respondent's enpl oynent address to reach him the Admnistrator's
counsel was also required to attenpt service through that address
in order to be found duly diligent. To the contrary, we believe
that service on respondent at his address of record is
sufficient. Even assum ng, as respondent asserts, that he did
not actually receive notice of this enforcenment action until he
received a copy of the order at his new post office box on June
27, 1990, we find that, in view of the Adm nistrator's tinely

mai ling to respondent’'s honme address and his pronpt notification
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to respondent’'s post office box once he was apprised of its

exi stence, good cause has been shown for the del ay.

ACCORDI NG&Y, I T IS ORDERED THAT:
1. The Admnistrator's appeal is granted,
2. The law judge's decision and order is reversed; and
3. The order of suspension is affirned.’
VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.
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Because respondent admts to the substantive violation,
and has already served the 15-day suspension sought in the

conpl aint, no purpose would be served by remanding this case for
a hearing.



